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STATEMENT SHOWING JURISDICTION OF COURT OF APPEALS 
The lower court dismissed PRATT'S complaint on KENNEY'S 
motion by minute entry dated April 14, 1989, which was filed on 
April 24, 1989. On June 8, 1989, PRATT duly filed a NOTICE OF 
APPEAL TO THE SUPREME COURT which had jurisdiction under the 
provisions of UTAH JUDICIAL CODE, Chapter 2, SUPREME COURT, 
78-2-2 (3) (j). On August 25, 1989, the UTAH SUPREME COURT 
notified counsel for all parties that it had assigned the case 
to the Court of Appeals, which therefore has jurisdiction. 
STATEMENT SHOWING NATURE OF THE PROCEEDINGS 
The action was brought in the court below on a complaint and 
a m e n d e d and r e s t a t e d c o m p l a i n t filed by Rosalie R. Pratt 
(hereafter PRATT) to obtain an a c c o u n t i n g by S c o t t K e n n e y 
(hereafter KENNEY), publisher of a book of which Pratt was a co-
author and co-compiler. 
KENNEY never answered the amended and restated complaint. 
Instead KENNEY filed a m o t i o n to d i s m i s s the a m e n d e d and 
restated complaint which the court granted. On January 5, 1990, 
THE UTAH COURT OF APPEALS denied the motion and ordered that 
PRATT'S brief is due on or before February 5, 1990. 
STATEMENT OF THE ISSUE 
There is only one issue remaining in the case. It is: 
Must KENNEY make an accounting to PRATT? 
DETERMINATIVE CONSTITUTIONAL PROVISIONS, 
STATUTES, ORDINANCES AND RULES 
No constitutional p r o v i s i o n s , statutes or ordinances are 
levant. 
Rule 70, UTAH RULES OF CIVIL PROCEDURE, reads as follows, 
th relevant clause underlined: 
If a judgment directs a party to execute a conveyance 
of land or to deliver deeds or other d o c u m e n t s or to 
perform any other specific act and the party fails to comply 
within the time specified, the court may direct the act to 
be done at the cost of the disobedient party by some other 
person appointed by the court and the act when done has like 
effect as if done by the party. On application by the party 
entitled to performance and upon order of the court, the 
clerk shall issue a writ of attachment or sequestration 
against the property of the disobedient party to compel 
obedience to the judgment. The court may also in proper 
cases adjudge the party in contempt. If real or personal 
property is within the state, the court in lieu of directing 
a conveyance thereof may enter a judgment divesting the 
title of any party and vesting it in others and each such 
judgment has the effect of a conveyance executed in due form 
of law. When any order or judgment is for the delivery of 
p o s s e s s i o n , the party in whose favor it is entered is 
e n t i t l e d to a writ of e x e c u t i o n or a s s i s t a n c e upon 
application to the clerk. 
8. STATEMENT OF THE CASE 
a. Nature of the case. The amended and restated complaint sets 
forth PRATT'S cause of action against KENNEY for an accounting of 
the number of books of which PRATT is a co-compiler which have 
been printed and distributed by KENNEY. 
b. Course of the proceedings. The action is based on an amended 
and restated complaint filed in the Fourth Judicial District 
Court of Utah County on February 7, 1989. It was served on 
counsel for KENNEY by mail on January 23, 1989. KENNEY did not 
answer but filed a MOTION TO DISMISS AMENDED COMPLAINT AND FOR 
RULE 11 SANCTIONS on March 2, 1989, which PRATT opposed by 
MEMORANDUM SUPPORTING OPPOSITION TO MOTION TO DISMISS AND FOR 
RULE 11 SANCTIONS served and filed on March 6, 1989, with a 
SUMMARY thereof served and filed on March 10, 1989. On March 15, 
1989, PRATT served and filed NOTIFICATION TO CLERK UNDER RULE 4-
501 TO SUBMIT MOTIONS TO COURT. On March 16, 1989, KENNEY served 
NOTICE TO SUBMIT MATTERS FOR DECISION which was filed on March 
17, 1989. On March 15, 1989, KENNEY served REPLY MEMORANDUM 
SUPPORTING DEFENDANTS' MOTION TO DISMISS PLAINTIFF'S AMENDED 
COMPLAINT AND FOR RULE 11 SANCTIONS which was filed on March 21, 
1989. 
On March 20, 1989, the court mailed to both parties NOTICE 
FOR ORAL ARGUMENT on April 14, 1989. 
On March 21, 1989, PRATT served on KENNEY her RESPONSE TO 
REPLY MEMORANDUM SUPPORTING DEFENDANTS' MOTION TO DISMISS 
PLAINTIFF'S AMENDED COMPLAINT AND FOR RULE 11 SANCTIONS and a 
SUMMARY thereof which were filed on April 14, 1989. 
c. Disposition at trial court. On April 14, 1989, counsel for 
both parties presented their arguments before the court in 
support of their respective positions. On April 24, 1989, the 
court filed and served on counsel for both parties a minute entry 
entitled ORAL ARGUMENTS/CASE DISMISSED in which d e f e n d a n t s " 
MOTION TO DISMISS was granted without prejudice and no RULE 11 
SANCTIONS were awarded. On May 1, 1989, the court issued its 
ORDER GRANTING MOTION TO DISMISS. 
d. Relevant facts with citations to the record. 
PRATT is one of the four compilers of the book SONGS THAT 
TEACH. All were employed in the Music Department of Brigham Young 
University and the compilation was done on university time. Page 
38, paragraph 3. 
KENNEY, who is the husband of one of the compilers, Susan H. 
Kenney, expressed a desire to p u b l i s h the b o o k , the four 
compilers agreed to accept it, he published it and began sales of 
it in 1984. Over 3000 copies were sold. Page 39, paragraphs 4, 5 
and 6 . 
In 1988 PRATT discovered that KENNEY had not paid any 
royalties to Brigham Young University ( h e r e a f t e r B Y U ) for 
publishing the book as required by Brigham Young University 
UNIVERSITY HANDBOOK, 12.41 Copyright Policy, so BYU had no funds 
from which to pay her the $1,000.00 provided by Section 12.411 
and the share to which she was entitled under section 12.41222. 
PRATT d e m a n d e d an accounting by letter to KENNEY from her 
attorney dated October 25, 1988. Page 39, paragraph 7. 
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KENNEY did not comply but engaged in a fruitless series of 
letters back and forth until PRATT decided to file the complaint 
for an accounting on December 7, 1988, a copy of which was served 
on KENNEY on December 12, 1988. Pages 40 and 41. 
On December 13, 1988, after having been served with a copy 
of said complaint, KENNEY made a written offer to the four 
c o m p i l e r s to pay a 12% royalty for 1988 and a 16% royalty 
thereafter but nothing for the years 1984 through 1987, provided 
PRATT withdrew her suit by December 21, 1988. Page 42, paragraph 
13 and page 44, paragraph 18. 
KENNEY'S said offer was unacceptable to PRATT who responded 
in a letter dated December 16, 1988, which suggested that they 
meet on December 19, 1988, to discuss the matter. Page 42, 
paragraph 13. 
On December 18, 1988, KENNEY telephoned PRATT, saying he 
would not attend the suggested meeting and proposed settling by 
a r b i t r a t i o n which PRATT said she would consider and reply. 
Without waiting for her reply, on December 19, 1988, KENNEY 
wrote two letters to PRATT, one naming an arbitrator and asking 
PRATT to name another and the two would then name a third, and 
the other letter proposed that he stipulate to the accuracy of 
paragraphs 1 through 4 and 6 through 10 of the complaint and 
amend paragraph 5 to state the number of copies sold as 2923 
instead of over 3000. Pages 43 and 44, paragraph 18. 
KENNEY^S proposals in said two letters were unacceptable to 
PRATT who so notified KENNEY in a letter to him dated January 4, 
1989, in which she also advised him that she would pursue the 
action she had filed. Page 44, paragraph 17. 
9. SUMMARY OF THE ARGUMENT 
The r e c i t a t i o n of the r e l e v a n t facts in s e c t i o n 8d 
substantiates PRATT^S argument that KENNEY recognizes he has an 
obligation fully to account to PRATT but wrongfully refuses to do 
so . 
The court should order KENNEY to make a full accounting to 
PRATT on or by a near, specified date. 
10. DETAIL OF THE ARGUMENT 
The four compilers agreed to give KENNEY the publication 
rights to their book SONGS THAT TEACH. There was no agreement 
among them with respect to royalties although KENNEY alleged in a 
letter to George H. Mortimer dated November 29, 1988, that three 
of the compilers had executed affidavits that the four compilers 
had all agreed to forego royalties. Instead of affidavits, as 
alleged, the three compilers signed a simple statement to that 
e f f e c t dated N o v e m b e r 1 7 , 1 9 8 8 . P R A T T did not sign that 
statement, nor any other such s t a t e m e n t , and there is no 
evidence that she did. There is thus no impediment of any kind 
against PRATT barring her from the accounting she demands. 
It is industry practice for a publisher to pay royalty on 
and to account to the author for all sales. MACDONALD V. PAGE CO. 
et al . , 162 North Eastern Reporter 364 (S.J.C. Mass. 1928). 
KENNEY'S conduct has not been in accordance with this industry 
practice because he has refused to account to PRATT. 
MILLER V. MILLER, 370 PA 520; 88 Atlantic Reporter 784, 
supports PRATT'S position that KENNEY must account to her. In 
this case two brothers intended to form a partnership but while 
the formal papers were never prepared and filed, the conducted 
business for several months as if the partnership had been 
formally organized. Then one partner, Edward, withdrew and the 
other b r o t h e r , M i c h a e l , filed a c o m p l a i n t a s k i n g for an 
accounting for the period during which they conducted business 
as a partnership. The relief he prayed for was granted by the 
lower court and the appellate court affirmed the action of the 
lower court. In PRATT'S case she and KENNEY have had an informal 
relationship as author and publisher from the start of KENNEY'S 
publication and sale of the book. PRATT is just as much entitled 
to have KENNEY account to her as was Michael. 
PRATT'S position is further supported by VALDES V. LARRINGA, 
233 U. S. 705. U.S.S.C. (1914) in which the District Court of the 
United States for Puerto Rico on a complaint for an accounting 
found a contract had been entered into between the two parties by 
a series of letters between them and held for plaintiff. The 
appellate court did not find it necessary to decide whether the 
letters created a partnership, as Larringa contended, because it 
found that, in any event, they gave Larringa an e q u i t a b l e 
interest in and a right to an accounting of the profits of the 
enterprise carried out pursuant to the contract. So here, PRATT 
has an interest in the profits of KENNEY'S enterprise and a right 
to an accounting of this enterprise. 
As soon as PRATT found out that KENNEY had not accounted and 
had paid no royalty to BYU she requested her attorney to write to 
KENNEY and demand an accounting, which he did. KENNEY stubbornly 
and contumaciously refused to account, which was the reason why 
the action against him was initiated by filing the complaint. 
KENNEY has never filed an answer to the complaint. Instead 
he resorted to these delaying tactics: (A) a motion to dismiss 
the complaint in the lower court on the ground that it presented 
no p r o p e r c l a i m for r e l i e f , and (B) a motion for summary 
disposition in this court on the basis that the appeal presented 
no substantial question for review. In its ORDER dated and filed 
on January 5, 1990 this court "ORDERED THAT the m o t i o n is 
denied." All KENNEY'S ill conceived and evasive tactics have 
thus been eliminated from this action in this court's said ORDER. 
KENNEY has now no defense whatever against an accounting, which 
this court should order. 
The matter came before this court in this manner: 
A. On May 26, 1989, PRATT served on KENNEY and filed NOTICE 
OF APPEAL TO UTAH COURT OF APPEALS. On June 2, 1989, counsel for 
PRATT was notified by the clerk of the UTAH COURT OF APPEALS 
that the NOTICE OF APPEAL should have been filed in the UTAH 
SUPREME COURT. On June 5, 1989, PRATT served on KENNEY and filed 
NOTICE OF APPEAL TO THE UTAH SUPREME COURT. The clerk of the 
UTAH SUPREME COURT notified the clerk of the District Court by 
letter dated June 15, 1989, that the NOTICE OF APPEAL was filed. 
By letter to both counsel dated August 25, 1989, the UTAH COURT 
OF APPEALS advised them (i) that the case had been assigned to it 
and (ii) that all future filings should bear the case number 
890500-CA. 
(B) On September 25, 1989, the court signed an ORDER which 
was filed on September 26, 1989. It recognized that the matter 
was before the court on respondent's motion for summary 
disposition on the basis that no substantial issues exist for 
consideration on appeal and issued a NOTICE OF SUA SPONTE 
CONSIDERATION BY THE COURT FOR SUMMARY DISPOSITION on the grounds 
of lack of jurisdiction. 
(C) On September 26, 1989, the UTAH COURT OF APPEALS served 
on the parties and counsel its NOTICE OF SUA SPONTE CONSIDERATION 
BY THE COURT FOR SUMMARY DISPOSITION. 
( D ) On O c t o b e r 6 , 1 9 8 9 , K E N N E Y s e r v e d a n d f i l e d 
R E S P O N D E N T S ' MEMORANDUM SUPPORTING SUMMARY D I S P O S I T I O N FOR LACK 
OF J U R I S D I C T I O N . 
( E ) On O c t o b e r 2 6 , 1 9 8 9 , PRATT s e r v e d a n d f i l e d APPELLANT'S 
R E S P O N S E TO R E S P O N D E N T S ' MEMORANDUM S U P P O R T I N G SUMMARY 
D I S P O S I T I O N FOR LACK OF J U R I S D I C T I O N . 
( F ) On D e c e m b e r 5 , 1 9 8 9 , t h e UTAH COURT OF APPEALS s i g n e d 
and f i l e d i t s ORDER w h i c h c o n t a i n s t h i s s t a t e m e n t , "we deem t h e 
a p p e a l t o b e t i m e l y a n d w i t h d r a w o u r m o t i o n f o r s u m m a r y 
d i s p o s i t i o n . " 
(G) On December 11, 1989, a briefing schedule was set for 
this appeal but on December 20, 1989, the court wrote to PRATT, 
cc: Michele Mitchell, "It has been brought to our attention that 
the respondent's motion for summary disposition filed July 1989, 
has not been addressed and, therefore, the briefing schedule was 
established in error. After the motion is acted on, and if it is 
denied, the briefing schedule will be re-established." 
(H) On January 5, 1990, the UTAH COURT OF APPEALS signed and 
filed its ORDER stating, (i) "IT IS HEREBY ORDERED THAT the 
motion (for summary disposition) is denied, and a ruling on the 
issues raised therein is deferred until plenary presentation and 
consideration of this case." and (ii) "IT IS FURTHER ORDERED THAT 
appellant's brief is due on or before February 5, 1990." 
CONCLUSION CONTAINING A STATEMENT OF THE RELIEF SOUGHT 
The bottom line after all this skirmishing is that each and 
every evasive tactic by KENNEY to avoid the issue of the case has 
been frustrated and that the sole matter that was before the 
lower c o u r t , i . e . , w h e t h e r a p p e l l a n t is e n t i t l e d to an 
accounting from KENNEY, is finally before this Court. 
The relief sought, therefore, is that this court issue its 
order on KENNEY to account in full to PRATT for publication and 
sales of SONGS THAT TEACH, and that KENNEY be ordered to render 
this account by a fixed and definite date in the very near 
fu ture . 
Dated this 28th day of January, 1990. 
George H. Mortimer 
Attorney for PRATT 
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respondent's said motion and ordering that appellant's brief is 
due on or before February 5, 1990. 
Michele Mitchell, Esq. George H. Mortimer, Esq. 
Rule 70. Judgment for specific acts; vesting ti-
tle. 
If a judgment directs a party to execute a convey-
ance of land or to deliver deeds or other documents or 
to perform any other specific act and the party fails to 
comply within the time specified, the court may di-
rect the act to be done at the cost of the disobedient 
party by some other person appointed by the court 
and the act when so done has like effect as if done by 
the party. On application of the party entitled to per-
formance and upon order of the court, the clerk shall 
issue a writ of attachment or sequestration against 
the property of the disobedient party to compel obedi-
ence to the judgment. The court may also_ in proper 
cases adjudge the party in contempt*!! real or per-
sonal property is within the state, the court in lieu of 
directing a conveyance thereof may enter a judgment 
divesting the title of any party and vesting it in 
others and such judgment has the effect of a convey-
ance executed in due form of law. When any order or 
judgment is for the delivery of possession, the party 
in whose favor it is entered is entitled to a writ of 
execution or assistance upon application to the clerk. 
IN THE UTAH COURT OF APPEALS 
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ORDER 
Case No, 890500-CA 
Rosalie R. Pratt, 
Plaintiff and Appellant, 
Scott Kenney, individually 
and Scott Kenney, d/b/a Eden 
Hill, 
Defendant and Respondent. 
Before Judges Orme, Garff, and Davidson (On Law and Motion). 
This matter is before the court on its own motion for 
dismissal for lack of jurisdiction. We have reviewed the 
memoranda filed by the parties in response to the court's 
motion and conclude that dismissal of the appeal is not 
appropriate. 
Appellant Rosalie R. Pratt filed a timely notice of 
appeal from an order entered May 1, 1989. Pratt directed the 
notice of appeal to the Utah Court of Appeals, although 
original jurisdiction over the subject matter of the appeal is 
in the Utah Supreme Court. Counsel for Pratt has drawn the 
court's attention to correspondance from a deputy clerk of the 
court. That letter reflects that after being notified that the 
appeal had been directed to the wrong appellate court, Pratt's 
counsel requested that the notice and filing fee be returned to 
him. A notice of appeal directed to the Utah Supreme Court was 
filed on June 5, 1989, which is more than thirty days after the 
date of entry of the judgment being appealed and is, 
accordingly, untimely under R. Utah Ct. App. 4(a). The appeal 
was subsequently poured over to the Court of Appeals from the 
Utah Supreme Court pursuant to R. Utah Sup. Ct. 4A. 
R. Utah Ct. App. 4C and the analoguous rule in the Rules 
of the Utah Supreme Court are intended to govern situations 
where a notice of appeal is directed to the wrong appellate 
court. Those rules allow transfer of the a timely appeal to 
the appropriate appellate court without affecting jurisdiction 
over the appeal. Had the procedure been followed by this 
court, the jurisdictional issue raised by this court would not 
have arisen. Pratt's response to the motion reflects, however, 
that this court returned a timely filed notice of appeal rather 
than transferring the appeal pursuant to Rule 4C. 
We conclude that the notice of appeal should have been 
accepted and timely docketed in the Utah Court of Appeals and 
then transferred to the Utah Supreme Court. Based upon the 
existence of a timely filed notice of appeal preserved in the 
trial court record/ we deem the appeal to be timely and 
withdraw our motion for summary dismissal. 
DATED this V-^dav of - \es 1989. 
FOR THE COURT: 
CERTIFICATE OF MAILING 
I hereby certify that on the 5th day of December, 1989, a 
true and correct copy of the foregoing ORDER was deposited in the 
United States mail, 
George H. Mortimer 
Attorney for Appellant 
3687 North Little Rock Drive 
Provo, Utah 84604 
Michele Mitchell 
Attorney for Respondent 
Twelfth Floor 
215 South State Street 
P.O. Box 510210 
Salt Lake City, Utah 84151 
DATED this 5th day of November, 1989. 
By ( - r^rS<fS, >/,s?sS 
Deputy Clerk ./ 
// 
/ 
Richard C. Davidson 
Presiding Judge 
Russell W. Bench 
Associate Presiding Judge 
Judith M. Billings 
Judge 
Regnal W. Garff 
Judge 
Pamela T. Greenwood 
Judge 
Norman H. Jackson 
Judge 
Gregory K. Orme 
Judge 
Mmh Court of appeal* 
4 0 0 Midtown Plaza 
230 South 5 0 0 East 
Salt Lake City, Utah 84102 
801-533-6800 
December 11, 1989 
George H. Mortimer 
Attorney for Appellant 
3687 North Little Rock Drive 
Provo, Utah 84604 
In Re: 
Rosalie R. Pratt, 
Plaintiff and Appellant, 
v. 
Scott Kenney, individually, 
and Scott Kenney, dba Eden Hill, 
Defendants and Respondent. 
Dear Mr. Mortimer: 
Case No, 890500-CA 
it ********* 
Mary T. Noonan 
Clerk of the Court 
On December 11, 1989, the record index on this appeal 
was filed in this court. The record remains on file with 
the trial court for your use in preparing your brief. 
Pursuant to Rules 13 and 26, Rules of the Utah Court of 
Appeals, the appellant's brief must be served and filed on 
or before January 22, 1990. This due date takes into 
consideration the three days mailing provision of Rule 
22(d). Briefs filed by use of first class mail must be 
postmarked on or before January 22nd, pursuant to Rule 
21(a). 
Please refer to the enclosed checklist and Rules 24, 26 
and 27 for content and format requirements. These 
requirements are strictly enforced. Before making 
duplicate copies of your original brief, you may bring your 
original to the clerk's office at the Court of Appeals for 
examination. This will ensure that the brief is correct, 
and may save you time and expense. 
Sincerely, 
Janice Ray 
Deputy Clerk 
cc: Michele Mitchell 
Richard C. Davidson 
Presiding Judge 
Russell W. Bench 
Associate Presiding Judge 
Judith M. Billings 
Judge 
Regnal W. Garff 
Judge 
Pamela T. Greenwood 
Judge 
Norman H. Jackson 
Judge 
Gregory K. Orme 
Judge 
i^F^ 
Utafj Court of appeal* 
400 Midtown Plaza 
230 South 500 East 
Salt Lake City, Utah 84102 
801-533-6800 
December 20, 1989 
Mary T. Noonan 
Clerk of the Court 
Case No. 890500-CA 
George H. Mortimer 
Attorney for Appellant 
3687 North Little Rock Drive 
Provo, Utah 84604 
In Re: 
Rosalie R. Pratt, 
Plaintiff and Appellant, 
v. 
Scott Kenney, individually, 
and Scott Kenney, dba Eden Hill, 
Defendants and Respondent. 
Dear Mr. Mortimer: 
On December 11, 1989, the briefing schedule was set on 
the above appeal. It has been brought to our attention 
that the respondent's motion for summary disposition filed 
in July, 1989, has not been addressed and, therefore, the 
briefing schedule was established in error. After the 
motion is acted on, and if it is denied, the briefing 
schedule will be re-established. 
Sincerely, 
Janice Ray 
Deputy Clerk 
cc: Michele Mitchell 
IN THE UTAH COURT OF APPEALS 
00O00 
Rosalie R. Pratt, 
Plaintiff and Appellant, 
v* 
Scott Kenney, individually, 
and Scott Kenney, dba Eden Hill, 
Defendants and Respondent. 
FILED 
CltKAt Wm Court 
ljm\ C+un * Appeals 
ORDER 
Case No. 890500-CA 
Before Judges Garff, Billings and Davidson (On Law and Motion) 
This matter is before the court on respondents' motion for 
summary disposition on the basis that the appeal presents no 
substantial question for review. R. Utah Ct. App. 10(a). 
IT IS HEREBY ORDERED THAT the motion is denied, and a 
ruling on the issues raised therein is deferred until plenary 
presentation and consideration of the case. R. Utah Ct. App. 
10(f), and 
IT IS FURTHER ORDERED THAT appellant's brief is due on or 
before February 5, 1990. R. Utah Ct. App. 26(a). 
DATED this 
FOR THE COURT: 
-^— f day of January, 1990. 
Regnal W7 EarTlT, Jud 
CERTIFICATE OF MAILING 
I certify that on this 29th day of January, 1990, I mailed, 
first class postage prepaid, a true and correct copy of the 
foregoing AEEEUANTS BRIEF CN AKSAL arrl ACDEMIM to: 
Michelle Mitchell, Esq. 
FABIAN & CLENDENIN 
215 South State Street, Twelfth Floor 
P. 0. Box 510210 
Salt Lake City, Utah 84151 
George H. Mortimer 
